H G4 DESERT MLTI PLEUSE GOALI TIAN INC, ET AL
KH TH GOLLI NS

| BLA 94-784, 94-806 Deci ded January 28, 1998

Appeal s chal l enging the final Rand Muntai ns- Frenont Val | ey Managenent
A an. CA R an 8320.

Appeal in IBLA 94-806 affirned in part and di smssed and renmanded in

part

1.

'Appeal in | BLA 94-784 di smissed and renanded.

Admnistrative Procedure: Admnistrati ve Revi ew -
Appeal s: Jurisdiction--Board of Land Appeal s

The Board of Land Appeal s does not have jurisdiction to
revi ew appeal s of decisions to approve or anend a
resource nmanagenent plan. The Board' s jurisdictionis
limted to decisions inplenenting approved pl ans.
Because a resource rmanagenent pl an establ i shes
nanagenent policy, its approval is subject only to
protest to the Drector of the BLM whose decision is
final for the Departnent. Thus, appeals to the Board
w il be dismssed and the cases renanded to BLMto
process as protests pursuant to 43 CF. R § 1610.5-2,
where BLMfails to provide information related to the
proper procedures to followin order to chal | enge
approval of a final ranagenent plan.

Admnistrative Procedure: Admnistrati ve Revi ew -
Appeal s: Jurisdiction--Board of Land Appeal s

Wiere BLM publ i shes a Notice in the Federal Register
announci ng approval of a final resource nanagenent

pl an, and incl udes a deci sion i nposing use restrictions
on public lands, the decision to inplenment the use
restrictions pursuant to the final plan is appeal abl e
to the Board of Land Appeal s pursuant to 43 CF.R 8§
4.1(b)(3).
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APPEARANCES FRon Schiller, Ghairman, H gh Desert Miltiple-Use Goalition,
Inc., Rdgecrest, Galifornia; Keith llins, pro se, R dgecrest,
Galifornia; Henri R Bisson, Ostrict Minager, Galifornia Desert Dstrict
Gfice, Bureau of Land Managenent, R verside, Galifornia; Dave Sater,

R dgecrest, Galifornia, for Intervenor Indian VélIs Valley Skeet and Trap
Aub, Inc.; Joe Kitchens, Rdgecrest, CGalifornia, for anicus curiae

R dgecrest Chapter 457, Quail Whlimted, Inc.

(PN ON BY ADM N STRATI VE JUDGE FRAZ ER

The Hgh Desert Miltiple-Use Goalition, Inc. (Hgh Desert), and Keith
@l i ns have appeal ed the Decision of the Dstrict Manager, CGalifornia
Desert Ostrict, Bureau of Land Managenent (BLM), published at 59 Fed. Reg.
30949- 30950 (June 16, 1994), approving the final Rand Mbunt ai ns- Fr enont
Val l ey Managenent PMan (Fnal AFan). 1/ The appeal of Hgh Desert is
docketed as | BLA 94-784. By Qder dated May 16, 1995, this Board granted
the notion of Indian Vélls Valley Skeet & Trap Qub, Inc., to intervene in
this appeal, and all owed the R dgecrest Chapter 457 of Quail Uhlimted,
Inc., leave to appear in the appeal as amcus curiae. The appeal of Keith
@l lins is docketed as | BLA 94- 806.

In the Satenent of Reasons (SOR supporting their individual appeals,
H gh Desert and Gl lins take i ssue wth nanagenent proposal s identified in
the Fnal Aan and argue that BLMfailed to gi ve adequate noti ce of
procedures for appealing the Fnal Aan. 2/ Because the appeal s chal | enge
the sane deci sion and rai se a conmon i ssue of |aw we have consol i dat ed
themfor resol ution.

The Fnal Aan was prepared to conformwth the Galifornia Desert
onservation Area A an (1980, as anended), chapter 3, and to conply wth
the regulations at 43 CF. R Part 1600 whi ch prescribe the process for "the
devel opnent, approval, nai ntenance, anendnent and revisi on of resource
nanagenent plans * * * " pursuant to the authority of sections 201 and 202

1/ The FHnal Panis dated August 1993, and the O strict Mnager signed
the Record of Decision (RID) and F nding of No Sgnificant |Inpact on Feb.

2, 1994. The Federal Register Notice of June 16, 1994, states: "Notice is
hereby given that the Rand Mwunt ai ns- Frenont Val | ey Managenent P an has
been approved by the Bureau of Land Managenent (BLM, Galifornia Departnent
of Hshand Ginre ((FG and US FHsh and Widlife Service." 59 Fed. Reg.
30949. The chronol ogy of the Fnal P an's approval supports a finding that
the Hnal Pan is not a decision taking a specific action or inplenenting a
decision or action. See Galifornia Association of Four Wieel Drive Q ubs,
Inc., 108 I BLA 140, 141, n.1 (1989).

2/ Intervenor and amcus curiae submtted filings taking issue wth
specific goal s, nethods, and nanagenent strategies described in the H nal

P an and did not appeal the three use restrictions identified at 59 Fed.
Reg. 30949- 50.
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of the Federal Land Policy and Managenent Act of 1976 (FLPMY), 43 US C 8§88
1711-1712 (1994). See also 43 CF. R 88 1601.0-1, 1601.0-2, 1601.0-3;
Fna PFan, RDat 1.

The purpose of the Fnal Panis

to identify the necessary | and managenent actions to enabl e the
Bureau of Land Managenent (BLM to neet the goal of ensuring that
vi abl e popul ation [sic] or popul ati ons of the desert tortoise
continue in the Rand Mbunt ai ns/ Frenont Val | ey Managenent Area.

S nce the BLMand CGalifornia Departnent of Hsh and Gane ((CFQ
are jointly involved in protecting the desert tortoise, this plan
w || provi de nanagenent gui delines for use by both agenci es.

This plan wll formthe basis for a S kes Act agreenent, which
wll allowfor enforcenent and fundi ng assi stance fromthe (OFG

(FAna Man at 6.) 3/

In a B ological Qinion dated March 10, 1993, the US H sh and
Wldife Service (USFV) concluded that the "[Fnal] Panis not likely to
j eopar di ze the continued exi stence of the desert tortoise.” (RID at 1.)
The RID states: "The Plan wll be revised as necessary to conformwth the
Desert Tortoi se Recovery H an and Vést Mj ave (oordi nated Managenent M an.”

(RD at 3.) 4

3/ The Skes Act of Sept. 15, 1960, Pub. L. No. 86-797, 16 US C § 670
(1994), authorized the Secretary of Defense to carry out a program of
pl anni ng, devel opnent, mai ntenance, and coordination of wldife, fish, and
gane conservation, public recreation, and rehabilitation on mlitary
reservations in accordance wth a cooperative plan agreed upon by the
Secretary of Defense, the Secretary of the Interior, and the appropriate
Sate agency in which the reservation is located. S Rep. No. 934, 93rd
ng., 2d Sess. 1, reprinted in 1974 US CCAN 5790, 5791. The success
of the programencouraged Gongress in 1974 to extend the concept and
aut hori ze i npl enentation of the programon other public |ands throughout
the Lhited Sates. |d. at 5790, 5796; Act of Cct. 18, 1974, section 2;
Pub. L. No. 93-452, 88 Sat. 1369. In achieving this purpose, the
Secretary of the Interior is required in cooperation wth the Sate
agenci es to fornul at e conprehensi ve pl ans to devel op, naintain, and
coordinate prograns for the conservation and rehabilitation of wldlife,
fish, and gane for appropriate public |ands under the Secretary's control.
16 US C 88 670g, 670h (1994). Such prograns woul d i ncl ude habit at
i nprovenent projects and related activities. 1d.
4/ 1n 1989, the USA\% issued an energency |isting of the desert tortoise
as endangered throughout its range and the OFGlisted the desert tortoi se
as a threatened species in June 1989. n April 2, 1990, the USF6
permanently listed the desert tortoise as a threatened species. (H nal
Panat 6.) The Fnal Fan states: "The BLMw | continue to manage the
public |ands under the principles of miltiple use and sustained yield, and
w il allowuses which are conpatible wth protection of the desert tortoi se
popul ation.” (Fnal Pan at 6.)
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Inits SOR Hgh Desert objects toitem2 at page 22 of the Fnal Fan
and requests that it be renoved. Item2is entitled Ganping on Private
Lands and describes a proposal to devel op an agreenent wth the nearby town
and county to regul ate of f-hi ghway vehicle (G use on private |and
| ocated adj acent to the nanagenent area. (SCRat 2.) Appellant Hgh
Desert al so objects to a BLMstaff proposal at page 21 of the Fnal Fan
that woul d, subject to formal consultation wth the USFVE close al | but
129 miles of road in the managenent area to (V' s. (SRat 2.) Hgh
Desert al so asserts that BLM has enphasi zed GHV activities in the H nal
Pan to the detrinent of other recreational activities (SORat 2), and
requests that the FHnal Pan be revised to specifically identify routes to
such recreational activities as rockhounding and w | dfl ower viewng. (SR
at 2.) Additionally, Hgh Desert opposes BLMs plan to regul ate hunting
and requests renoval of that issue fromthe Fnal Fan. (S(Rat 3.) Hgh
Desert al so asserts that the Fnal Fan shoul d i nclude the nonitoring of
all predation of tortoise and exclude a plan, discussed in the Fnal Fan
at pages 24 and 25, to purchase private property to "square boundaries for
the managenent area * * *." (SRat 3.) Hnaly, Hgh Desert asserts that
BLMshoul d clearly state the total cost of inplenenting all actions
discussed inthe Anal PFan. (SRat 4.)

@l lins' SR chal | enges hunting and target-shooting prohibitions
proposed in the Hnal Han because he says they are based on "suspect data"
and are not tied to a "docunented public safety problem” (SCRat 1.) He
cites the Fnal Pan at "V. Managenent Actions. D Access, 3. D scussion,
page 26" to argue that an attenpt should be nade to mitigate | oss of
recreational activity for hunters of small gane. (SORat 1.) llins al so
proposes that doves and rabbits be added to the Fnal PFan's list, at page
15, of inportant wldife found in the managenent area. (SR at 1.)

Ml lins states that he perceives conflicts in the descriptions of

acceptabl e 1V events as noted at pages 29, 64, and 105 of the F nal F an.
(SSRat 1.) He also disputes the assunptions in the FHnal P an s resource
noni tori ng study, proposed at Appendi x F, page 77, to determne the effects
of notorcycl e exhaust on tortoise respiratory disease. (S(Rat 2.) In
addition, llins asserts that the Techni cal Review Teamof interested non-
Governnent partici pants who advi sed in the devel opnent of the Fnal Han
did not include representatives fromthe hunting conmunity or from

R dgecrest, Galifornia, identified by Gllins as "the closest large tow to
the plan area.” (S(Rat 2.) @llins al so asks how 15 guzzlers in the plan
area W Il be naintai ned when road access to the area is limted. (SR at
2.) Hnaly, Qllins cites page 103 of the report and all eges a | ack of
scientific evidence to support propositions inthe Fna Fan. (SRat 2)

The Ostrict Manager, Galifornia Desert Dstrict, BLM filed Answers
to Appel lants' SOR's, providing a chronol ogy of the FHnal F an devel opnent
and asserting his belief that the Fnal A an was not appeal able to this
Board but that the three use restrictions identified in the Federal
Regi ster Notice of June 16, 1994, were appeal able. (Answer to H gh Desert
Appeal , filed Aug. 29, 1994, at 5; Answer to Gl lins Appeal, filed Sept.
16, 1994, at 1-2.)
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[1] As stated, the Fnal Fan was prepared under the |and use
pl anni ng provisions of ALPMA 43 US C § 1712(a), (f) (1994), and the
applicable regulations found at 43 CF. R Subpart 1610. These regul ati ons,
whi ch are binding on the Board, as well as our decisions interpreting those
regul ati ons, establish that we have no jurisdiction over approval or
anendnent of resource nanagenent plans. Rather, pursuant to the protest
provisions of 43 CF. R 8§ 1610.5-2(a)(1), the "decision of the Drector
[BLM shall be the final decision of the Departnent of the Interior.” 43
CFR 8 1610.5-2(b). Carey Horowtz, 138 IBLA 330, 345 (1997); Southern
Uah Wlderness Alliance, 132 I BLA 255, 258 (1995); Petrol eum Associ ation
of Womng, 133 | BLA 337, 341-42 (1995); Wl derness Society, 90 I BLA 221,
224 (1986); Oegon Natural Resources Gouncil, 78 IBLA 124, 127 (1983).

The Rand Mbunt ai ns- Frenont Val | ey Managenent P an is a docunent
designed to guide and control future nanagenent actions and does not take
specific action or inplenent a decision or action. The nanagenent actions
it identifies are not the type of specific actions or |and-use decisions
whi ch are appeal able to the Board. See Galifornia Association of Four
Wieel Drive Qubs, Inc., 108 | BLA 140, 142-43 (1989).

The Board' s jurisdictionis limted to decisions inplenenting approved
plans. See 43 CF.R 8§ 1610.5-3(b). Inplenentation is the touchstone of
the Board s jurisdiction, regardless of the formthat such deci sions nay
take, i.e., jurisdiction extends to individual activity plans and resource
nanagenent plans only when the latter contain both pl anni ng and
inpl enenting actions. See National Qganization for Rver Sports, 137 | BLA
396 (1997); Deschutes R ver Landowners Gonmttee, 136 |BLA 105, 107 n. 3
(1996); Deschutes Rver Public Qutfitters, 135 I BLA 233, 237 (1996);

Pet rol eum Associ ati on of Womng, 133 IBLA at 342; WI derness Vétch, 132

| BLA 388, 391-92 (1995); The Seanboaters, 131 IBLA 223 (1994), aff'd, dv.
No. 95-6251-HO (D Oeg. Aug. 16, 1996); Gerry Zanora, 125 |BLA 10, 14
(1992); National Oganization for Rver Soorts, 124 IBLA 38 (1992),

Reconsi deration Denied, Oder dated Mar. 25, 1993.

For the nost part, all the parties challenge the Hnal Han, not
speci fic deci sions inpl enenti ng a resour ce nanagenent plan. These
chal | enges are beyond the jurisdiction of this Board.

Both Appel lants conplain that the Fnal Pan failed to informthe
public of appeal procedures and criticize, as confusing and m sl eadi ng,
BLMs News Rel ease for June 13, 1994. They also refer to articles
publ i shed in various newspapers which all contain statenents that a 30-day
comment period on the RDends July 12, 1994. In its answer, BLMstates
that "[while we do not believe that the Rand Flan itself is appeal abl e,

* * * [t]he omssion of a statenment on appeal s procedures fromthe Record
of Decision was an oversight." (BLMresponses to Reason 1.) In further
response, BLMadvi ses that a briefing on appeal procedures was provided to
representatives of all interested parties at the June 1994 R dgecrest
Resource Area Seering Cormittee neeting. Wile BLMpoints to the fact
that Appel lants' appeals were tinely filed as show ng that appropriate
information was provi ded, we nust di sagree.
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As a general natter, the Board of Land Appeal s has authority to review
all decisions issued by BLMrel ating to the use and di sposition of the
public lands. 43 CFR 8§ 4.1(b)(3). See 43 CF R 8§ 4.410(a). However,
as we have pointed out, the Board of Land Appeal s does not have
jurisdiction to review appeal s of decisions to approve or anend a final
resour ce managenent plan. Because a resource nanagenent plan establ i shes
general nanagenent policy, its approval is subject only to protest to the
Drector of the BLM whose decision is final for the Departnent.

The regulation at 43 CF. R 8§ 1610.5-2 delineates the procedure to be
fol l oned i n seeking agency review of a resource nanagenent pl an:

(a) Any person who participated in the planni ng process and
has an interest which is or nay be adversely affected by the
approval or anendnent of a resource nanagenent plan nay protest
such approval or anendnent. A protest nay rai se only those
i ssues whi ch were submtted for the record during the planning
pr ocess.

(1) The protest shall be inwiting and shall be filed wth
the Orector. The protest * * * shall be filed wthin 30 days of
the publication of the notice of its effective date.

The regul ation further provides that "[t]he Drector [BLM shal |l pronptly
render a decision on the protest. The decision shall be in witing and
shall set forth the reasons for the decision.” 43 CF.R 8§ 1610.5-2(a)(3).
Additionally, the regul ation provides that "[t]he decision of the DO rector
shall be the final decision of the Departnent of the Interior.” 43 CF R
§ 1610.5-2(b). Thus, wth respect to Appellants' challenge to the F nal

P an, BLMshoul d have provi ded adequate i nformation to enabl e Appel lants to
perfect a protest in accordance wth the regul ation.

Pursuing on their own initiative, though in arguabl e conpliance wth
the instructions in the Federal Register notice, Appellants provided the
Galifornia Desert Dstrict fice wth appeals directed to this Board. A
perusal of these "appeals,” however, nakes it clear that the vast najority
of the matters rai sed were not subject to appeal to this Board but rather
were properly raised as a "protest™ before the Orector. Regard ess of the
denomnati on of these docunents as "appeal s," they shoul d have been treated
as "protests” and forwarded to the Orector, BLM See, e.g., Duncan Mller
(O Reconsideration), 39 IBLA 312 (1979). onsidering the failure of BLM
to adequatel y apprise those who had participated in the devel opnent of the
Fnal Pan of their right to further review should they be dissatisfied
wth the result, we believe it appropriate to refer these "protests,” which
we deemtinely, for reviewby the Orector, wth the exception of llins'
protest to the hunting and target-shooting restrictions. This last natter
is, as we explain bel ow properly before the Board.

[2] In addition to the Notice announci ng approval of the Fnal H an,
BLMissued, pursuant to 43 CF. R 8§ 8364.1, an Qder giving notice of a
decision, effective July 18, 1994, inposing use restrictions on public
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lands in the Rand Muntai ns-Fenont Val |l ey Managenent Area. 5/

Suppl enentary infornation in the Noti ce of June 16, 1994, states that the
purpose of the Fnal P an and the use restrictions is to provide increased
protection for the desert tortoise and its habitat. Uhder an Interim
Notice, dated Novenber 22, 1990, the Rand Mbunt ai ns- Frenont Vall ey area was
open to restricted use pending approval of the Fnal Fan. The Interim
Noti ce expired upon publication of the Notice of Approval of the H nal

P an. Thus, the Oder of June 16, 1994, inplenented three use restrictions
related to designation of routes of travel, restrictions on use of
firearns, and canpi ng restrictions.

The suppl enentary infornati on correctly noted that the Deci sion
i npl enenting these use restrictions pursuant to the FHnal A an was
appeal abl e to the Interior Board of Land Appeal s in accord wth the
provisions at 43 CF R 8§ 4.1(b)(3) and 43 CF.R § 4.410(a). Id. Inhis
SR for appeal, Gllins objects to inplenentation of the BLMuse
restriction nunbered 2. "No person may discharge a firearmat any tine
except shotguns and then only from Septenber 1 through January 31st for the
lawful taking of upland gane birds in the upl and and nountai ns portion of
the area as identified inthe [Fnal] plan.” 59 Fed. Reg. 30949.

In his SAR @llins argues that "BLMs attenpts at hunting and tar get
shoot i ng prohi bitions are based on suspect data and, absent a docunent ed
public safety probl em probably constitute an oversteppi ng of federal
regul atory power for public lands, classified as these are.” (SRat 2.)

As stated, supra, the purpose of the Fnal Fan was to neet BLMs
Managenent oal s related to ensuring that viabl e popul ati ons of the desert
tortoi se continue. Anong the nanagenent goal s identified were the
reduction of and shooting of desert tortoise. (Fnal PFan at 19.) 1In
response to the allegations and conplaints set forth by Gollins, BLM
expl ai ned the rational e behind its Decision:

B ol ogical surveys indicated that part of the decline in the
Rand P an area' s desert tortoise popul ati on was caused t hrough
illegal shooting wthrifles and pistols. The BLM Area Manager
took the action of closing the area to all shooting, wth the
exception of upland gane bird hunting wth shotgun, to control
the type of firearns that are causing the probl em

Limting hunting by shotguns was all owed to continue since
studies indicated that tortoises were generally shot wth rifles
and pistols and not wth shotguns. Additionally, the upland gane
bi rd hunti ng season is fromSeptenber 1 through January 31.
During nuch of this period, desert tortoises are hibernating and
| ess susceptible to bei ng shot.

5/ The Oder states that "violation of these restrictions is punishabl e by
a fine not to exceed $1,000 and/or 12 nonths in jail." 59 Fed. Reg. 30949.
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Further, BLMnotes that it worked closely wth representatives fromthe
(FGto develop the Fnal Pan. The (DFGrepresentatives serving on the
Rand A an Techni cal Review Team participated in neetings and field

exam nation and revi ewed avail abl e bi ol ogi cal data regardi ng reasons for
the decline in the area' s desert tortoi se popul ati on and "recomended and
supported the shooting restriction and limtations on hunting as adopted in
the Rand A an.”

Ve find nothing in the record to persuade us that Gl lins' chall enge
to BLMs Decision to inpl enent the use restriction has nerit. |ndeed, we
affirmBLMs Decision to inpl enent hunting and di scharge of firearm
restrictions, as we find the record supports the action as consistent wth

BLM s Managenent Goal s related to desert tortoise. (Fnal Pan at 18-25.)

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, Qllins' appeal
of the BLMDecision to inplenent the hunting and firearmuse restriction is
affirmed. The appeals of Gllins and H gh Desert to approval of the H nal
Han are dismssed, and the cases are renanded to BLMto consi der the
chal | enges to approval of the Fnal P an as protests to the D rector
pursuant to 43 CF. R § 1610.5-2.

Gil M Fazier
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge
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